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INTRODUCTION  
 
The vast majority of foreclosures in Washington State occur through a non-judicial process.  

That means that the foreclosing loan servicer (an entity hired by the bank) need only serve and 

ÒÅÃÏÒÄ Á ÃÏÕÐÌÅ ÏÆ ÎÏÔÉÃÅÓȟ ×ÁÉÔ Á ÆÅ× ×ÅÅËÓ ÁÎÄ ÔÈÅÎ ÐÒÏÃÅÅÄ ×ÉÔÈ ÔÈÅ ÔÒÕÓÔÅÅȭÓ ÓÁÌÅȢ 5ÎÌÉËÅ ÓÔÁÔÅÓ 

where banks must file a lawsuit to proceed with foreclosure, Washington offers no court oversight.  

In order to dispute foreclosure or compel the bank to consider alternatives, the homeowner has to 

file an affirmative lawsuit, which is beyond the means for most homeowners with limited resources. 

In response to this growing frustration , Washington state passed the Foreclosure Fairness Act  

(FFA) in 2011, permitting homeowners to request mediation with their bank and try to reach an 

agreement that avoids foreclosure, if possible, without going to court.  A mediation hearing may 

result in a modification agreement if the homeowner has sufficient income, allowing the bank to 

benefit and the homeowner to stay in the home.  If modification is not possible, homeowners can 

discuss other loss mitigation alternatives, such as a deed in lieu of foreclosure or a short sale.   

Under the FFA, only an attorney licensed to practice in Washington or a HUD-certified housing 

counselor can request mediation on behalf of a homeowner, although homeowners can represent 

themselves at the mediation hearing.  In addition, homeowners also have a right to request a 

meeting with their bank soon after default, before mediation is necessary.  The right to both the 

meeting and mediation are triggered during specific times in the foreclosure process. 

This Toolkit is intended to help homeowners understand and benefit from the rights provided 

by the FFA.  Where homeowners are not represented by an attorney or housing counselor, this 

Toolkit  will help homeowners represent themselves.   The process is complex, but these tools will 

help homeowners navigate the system and offer materials to help them advocates for themselves to 

try to save their homes. 
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OVERVIEW OF  
FORECLOSURE FAIRNESS ACT 

 

FORECLOSURE FAIRNESS ACT 
(FFA) (RCW 61.24.163) 

Å Recognizes foreclosures as a 

crisis and is meant to help 

homeowners avoid 

foreclosure  

Å Adds additional time to the 

foreclosure process  

Å Gives homeowner s the right  

to request  a meeting with  

their  lender s (Ȱmeet and 

conferȱ) to seek a resolution  

Å If the  homeowner receives a 

Notice of Default, a housing 

counselor or attorney may 

refer the homeowner to 

mediation  when appropriate  

FFA GIVES HOMEOWNERS MORE 
NOTICE AND TIME TO EXPLORE 

OPTIONS 

Å Notice Required!  

Å Before the foreclosure 

process starts, the bank 

must  

ü Issue a Notice of Pre-

Foreclosure Options  

ü Offer to meet with the 

homeowner to discuss 

alternatives to 

foreclosure  

ü Provide  homeowners 

with phone numbers of  

foreclosure prevention 

resources  
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FORECLOSURE TIMELINE 

 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 

 
 

 
 
 
 
 
  

 

 

 

  

NOTICE OF  
PRE-FORECLOSURE 

OPTIONS 

 
RESOLUTION 

Referral between Notice of 
Default & 20 days after Notice 
ÏÆ 4ÒÕÓÔÅÅȭÓ 3ÁÌÅ ÉÓ ÒÅÃÏÒÄÅÄ 

TRUSTEEȭS 

SALE 

LEGAL 

CHALLENGE 

TO SALE 

 

RESOLUTION 

TRUSTEEȭS 

SALE IN 120  

DAYS 

UNLAWFUL 

DETAINER 

ACTION IN 
20DAYS 

(EVICTION) 

NO 
RESOLUTION 

NO 

RESOLUTION 

NOTICE OF 

TRUSTEEȭS SALE IN 

30  DAYS 

MEDIATION 

IF HOMEOWNER RESPONDS 
WITHIN 30 DAYS, HOMEOWNER 
HAS AN ADDITIONAL 60 DAYS 
TO MEET WITH THE LENDER 

BEFORE A NOTICE OF DEFAULT 
MAY BE ISSUED 

NOTICE OF 

DEFAULT 
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RIGHTS UNDER FFA: WHAT? 
  

  

ɆRight to meet with beneficiary to discuss 
alternatives to foreclosure.  

Meet & Confer 

ɆRight to meet with beneficiary in presence of 
neutral third party who facilitates the negotiation 
of an agreement.  

Mediation 

ɆRight to file a lawsuit to enjoin (stop) sale if 
beneficiary violates FFA or fails to offer a 
modification if homeowner passes Net Present 
Value test (NPV). 

Per se Consumer Protection Act (CPA) 
Litigation  
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RIGHTS UNDER FFA: WHEN?  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

ɆAfter Loan Default and before service of Notice of 
Default, homeowner must receive Notice of Pre 
Foreclosure Options (NOPFO), including the right 
ÔÏ ȰÍÅÅÔ ÁÎÄ ÃÏÎÆÅÒȢȱ  

Meet & Confer 

ɆAfter Service of Notice of Default and up to 20 
days past service of Notice of Trustee Sale, 
homeowner may request mediation.  

Mediation 

ɆIf beneficiary violates NOPFO rights, after not-in-
good-faith mediation certification, homeowner 
may sue. 

Per se Consumer Protection Act (CPA) 
Litigation  
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RIGHTS UNDER FFA: HOW? 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

ɆRespond to NOPFO within 30 days of receipt 
and set up meeting.  Requesting meeting will 
add 60 days to pre-Notice of Default period. 

Meet & Confer 

ɆConsult with HUD counselor or Washington 
licensed attorney for referral to mediation.   
Pay mediation fee ($200) and submit timely 
loan modification application.  

Mediation 

ɆFile complaint and motion to enjoin with at 
ÌÅÁÓÔ υ ÄÁÙÓȭ ÎÏÔÉÃÅ ÔÏ ÔÒÕÓÔÅÅȢ  .ÏÔÅ ÒÉÇÈÔ ÔÏ 
enjoin outside of FFA, too (RCW 61.24.130).  

Per Se Consumer Protection Act 
(CPA) Litigation 
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RIGHTS UNDER FFA: MEET & CONFER 
 

  

 

ɆRight to meet with beneficiary to discuss 
alternatives to foreclosure.  

What?  

ɆAfter Loan Default and before service of Notice of 
Default.  Homeowner must receive Notice of Pre 
Foreclosure Options (NOPFO).  

When?  

ɆRespond to NOPFO within 30 days of receipt and 
set up meeting.  Requesting meeting will add 60 
days to pre-Notice of Default period. 

How? 
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NOTICE OF PRE-FORECLOSURE 

OPTIONS FLOW CHART 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

  

NOTICE OF 

DEFAULT 
(SEE NEXT PAGE) 

NOTICE OF  
PRE-FORECLOSURE 

OPTIONS 

 

RESOLUTION 

HOMEOWNER MUST  
RESPOND WITHIN 30  

DAYS TO ASSERT RIGHT. 

IF HOMEOWNER RESPONDS 

WITHIN 30  DAYS, HOMEOWNER 

HAS AN ADDITIONAL 60  DAYS 

TO MEET WITH THE LENDER 

BEFORE A NOTICE OF DEFAULT 

MAY BE ISSUED 

NO 

RESOLUTION 
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RIGHTS UNDER FFA: MEDIATION 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  

 

ɆRight to meet with beneficiary in presence of third 
party neutral who helps parties negotiate an 
agreement.   

What?  

ɆAfter Service of Notice of Default and up to 20 days 
past service of Notice of Trustee Sale.  

When?  

ɆConsult with HUD counselor or WA licensed 
attorney for referral to mediation.   Pay mediation 
fee and submit required documents.  

How? 
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MEDIATION FLOW CHART 

  

 

 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
 
 
 
 
 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

MEDIATION 
 

MEDIATOR 
ISSUES 

CERTIFICATION   

RESOLUTION 

NOTICE OF 

DEFAULT 

TRUSTEEȭS SALE 

CANCELLED 

TRUSTEEȭS 

SALE 
CONTINUES 

 

IF MEDIATOR ISSUES BAD 

FAITH CERTIFICATION FOR 

LENDER, SEE NEXT CHART 

TO ASSERT NEW RIGHT, 
HOMEOWNER MUST REQUEST 

MEDIATION THROUGH AN 

ATTORNEY OR HUD HOUSING 

COUNSELOR AND PROVIDE 

DOCUMENTS WITHIN REQUIRED 

TIME PERIOD 
 

NO 

RESOLUTION 
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RIGHT UNDER FFA:  
PER SE CONSUMER PROTECTION ACT (CPA) VIOLATION  

 
 

 
 

  

ωRight to file a lawsuit to enjoin sale if beneficiary 
violates FFA or fails to offer a modification if 
homeowner passes Net Present Value test. 

What? 

ωAfter beneficiary violates NOPFO rights, after not-
in-good-faith mediation certification. 

When? 

ωFile complaint and motion to enjoin with at least 5 
days notice to trustee.  Note right to enjoin outside 
of FFA, too (RCW 61.24.130).  

How? 
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LITIGATION FLOW CHART  
 
 
 
 
  

 
 
 
 
 
  

 
 

 
 

MEDIATION BAD FAITH 
CERTIFICATION FOR LENDER 

TRUSTEE'S SALE CONTINUES 

HOMEOWNER RESTRAINS 
TRUSTEE'S SALE BASED ON 

PER SE VIOLATION OF 
CONSUMER PROTECTION ACT 

TO ASSERT NEW RIGHT, 
HOMEOWNER MUST RESTRAIN 

TRUSTEEȭS SALE IN COURT 
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AFTER MEDIATION REFERRAL 

 

Timeline  

 

Å Within 10 days of receiving the mediation request, Washington Department of 
Commerce notifies the parties and selects a mediator. 

Å A $200 fee must be paid to the mediator within 30 days of receipt of that letter or 
per the ÍÅÄÉÁÔÏÒȭÓ ÉÎÓÔÒÕÃÔÉÏÎȢ  

Å Within 23 days of the notice, the homeowner transmits documents required for 
mediation to mediator and beneficiary. 

Å Within 20 days ÏÆ ÔÈÅ ÂÅÎÅÆÉÃÉÁÒÙȭÓ ÒÅÃÅÉÐÔ ÏÆ ÔÈÅ ÈÏÍÅÏ×ÎÅÒȭÓ documents, the 
beneficiary shall provide its documents to mediator and homeowner.   

Å The mediation is scheduled no later than 70 days after the mediator is selected, 
unless otherwise agreed. 

Å 30 days before the mediation session, the mediator will set a time, date, and place 
for the mediation. 

Å The mediation is 1-3 hours , unless otherwise agreed. 
Å Within 7 business days of the mediation, the mediator must issue a written 

certification of results and good faith. 
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MEDIATION INFORMATION 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

MEDIATION 
 

Å A neutral mediator helps the homeowner and 
the lender reach an agreement 

Å The goal is to avoid foreclosure 
Å The mediator cannot force the lender to 

accept the agreement 
Å The mediator issues a Certification of Good 

Faith  
 

BOTH PARTIES HAVE A DUTY OF 
GOOD FAITH 

Å Timely participation 
Å Provide required documentation in a timely 

manner 
Å Pay the mediation fee 
Å Designate a representative with adequate 

authority to reach a resolution with the 
homeowner in mediation 

Å Not requiring waiver by homeowner of any 
future claims 
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MEDIATION INFORMATION 
 

LENDER MUST PROVIDE: 
 

Å Note and Deed of Trust 
Å Proof of ownership of Note  
Å Balance of the loan 
Å Itemized list of missed payments and fees 
Å Payment history  
Å Explanation of any denial for a loan 

modification, forbearance, or other alternative 
to foreclosure  

Å Appraisal (not more than 90 days old) 
Å Pooling and Servicing Agreement (if applicable) 

HOMEOWNER MUST PROVIDE: 
 

Å Current and future income  
Å Record of debts and obligations  
Å Asset information  
Å List of household expenses 
Å Tax returns for the past two years 
Å Hardship information  
Å Any other relevant information  
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FORECLOSURE MEDIATION  
CHECKLIST FOR HOMEOWNERS 

 
 
A. Referral to mediation by housing counselor or attorney  

 
B. Send documents to mediator and beneficiary  
 

V 23 days after notice of referral from Department of Commerce (DOC)  
 
C. Send $200 mediation fee to mediator  

 
V σπ ÄÁÙÓ ÁÆÔÅÒ ÒÅÃÅÉÖÉÎÇ ÎÏÔÉÃÅ ÏÆ ÒÅÆÅÒÒÁÌ ÏÒ ÐÅÒ ÍÅÄÉÁÔÏÒȭÓ ÉÎÓÔÒÕÃÔÉÏÎÓ  
 

D. Lender sends documents to mediator and homeowner  
 
V ςπ ÄÁÙÓ ÁÆÔÅÒ ÒÅÃÅÉÖÉÎÇ ÈÏÍÅÏ×ÎÅÒȭÓ ÄÏÃÕÍÅÎÔÓ 

 
E. Prepare Homeowner Mediation Notebook  (see next page) 

 
V Prior to mediation  

 
F. Day of Mediation  

 
V 70 days after mediator is selected  
V Arrive early  
V Dress nicely   
V Inform the mediator and lender ahead of time if someone will be 

attending the mediation with you  
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MEDIATION NOTEBOOK 

 

Suggested Table of Contents 
 
1. Mediation  Brief/Proposal  

2. Net Present Value Analysis  

3. Mediation Referral Documents  

4. Modification Application  

5. Hardship Letter  

6. Income Records 

7. Profit and Loss Statement (if applicable)  

8. Bank Statements (past two mo nths ɀ not online print out and 
include all pages)  

9. Tax Authorization (4506T)  

10. Income Tax Returns (past two years)  

11. Documentation of Debts and Obligations  

12. Monthly household expense sheet  

13. Utility Bill  

14. Notice of Default  

ρυȢ .ÏÔÉÃÅ ÏÆ 4ÒÕÓÔÅÅȭÓ 3ÁÌÅ ɉÉÆ ÁÐÐÌÉÃÁÂÌÅɊ 
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Loss Mitigation Options 

 

 Keeping the home: 

o Forbearance ɀ asking the bank 
to accept lower payments, or 
no payments for a specified 
period of time. 

o Repayment Plan ɀ working 
out a plan to pay the missed 
payments and fees. 

o Modification - Changing the 
loan terms to achieve an 
affordable payment. 

 Avoiding foreclosure by giving up the 
home:  

o Pre-Foreclosure Sale 

o Deed-in-lieu of Foreclosure 

o Short Sale 
 

Modification Process 

 
Å Apply missed payments and fees to 

the principal balance 

Å Reduce interest rate 

Å Extend loan term (up to 40 years) 

Å Forbear principal (tack a portion 

of the loan to the end of the term, 

i.e., a balloon payment) 

 May include principal  forgiveness  

 
 
 
 
 
 
 

 

HAMP Loan Modification Requirements 

 

 Home is owner-occupied  
 Primary residence 
 Housing payment is more than 31% of gross monthly income 
 Financial hardship 
 Documentation of income  
 Unpaid principal balance on your first mortgage is less than or equal to $729,750 for 

mortgages secured against a one-unit property 
 This requirement will vary if your property is a two, three or four-unit property 

 

 

 

ALTERNATIVES TO FORECLOSURE  
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EXAMPLES OF LOAN MODIFICATION DOCUMENTS 

 

 

Pgs. 21-28 - http://www.makinghomeaffordable.gov/get-started/request-

modification/Documents/RMAFormRev0412.pdf 

 

Pgs. 29-32 - http://www.in.gov/judiciary/selfservice/files/Request_for_Modification_710.pdf 

 

Pgs. 33-34 - http://www.makinghomeaffordable.gov/get-started/request-

modification/Documents/4506-EZ%20Form.pdf 

 

Pgs. 35-36 - http://www.irs.gov/pub/irs-pdf/f4506t.pdf 

  

http://www.makinghomeaffordable.gov/get-started/request-modification/Documents/RMAFormRev0412.pdf
http://www.makinghomeaffordable.gov/get-started/request-modification/Documents/RMAFormRev0412.pdf
http://www.in.gov/judiciary/selfservice/files/Request_for_Modification_710.pdf
http://www.makinghomeaffordable.gov/get-started/request-modification/Documents/4506-EZ%20Form.pdf
http://www.makinghomeaffordable.gov/get-started/request-modification/Documents/4506-EZ%20Form.pdf
http://www.irs.gov/pub/irs-pdf/f4506t.pdf
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http://www.kingcounty.gov/business/Recorders/RecordsSearch.aspx
http://www.kingcounty.gov/operations/gis/propresearch/parcelviewer.aspx
http://www.zillow.com/
http://www.tre.wa.gov/documents/waResourceGuide091710-FINAL.pdf
http://www.washingtonlawhelp.org/
https://www.hmpadmin.com/portal/programs/docs/hamp_servicer/mhahandbook_34.pdf
https://www.hmpadmin.com/portal/programs/docs/hamp_servicer/mhahandbook_34.pdf
http://www.makinghomeaffordable.gov/get-assistance/contact-mortgage/Pages/default.aspx
http://www.makinghomeaffordable.gov/get-assistance/contact-mortgage/Pages/default.aspx
https://www.hmpadmin.com/portal/programs/foreclosure_alternatives.jsp
http://www.bankrate.com/calculators/mortgages/mortgage-payment-calculator.aspx
http://www.bankrate.com/calculators/mortgages/mortgage-payment-calculator.aspx
https://checkmynpv.com/
http://www.fdic.gov/consumers/loans/prevention/NPVCalculator.html


http://www.skcabc.org/

